=D GTATES COURT OF APPEALS j .
=é§%T§%TRETb@@M§@%9 236  Document #1396187 Filed: 09/21/2012 Page 1 of 6

SEP 21 2012
PROTECTED INFORMATION — FILED UNDER SEAL

RECEIVED _NITHE UNITED STATES COURT OF APPEALS o
FOR THE DISTRICT OF COLUMBIA CIRCUIT | o sy e VLT -

DJAMEL AMEZIANE,
Petitioner
No. 09-5236

v.
FILED UNDER SEAL

BARACK OBAMA, et al.,
Respondents.

MOTION TO UNSEAL OPINION AND
ALL OTHER APPELLATE RECORDS

The government respectfully requests that the Court unseal its opinion and
all other appellate records in this case. In the over two years since the conclusion
of that litigation, circumstances have changed and the information at issue no

‘longer warrants protection. We have consulted with counsel for petitioner, who
indicates that he does not oppose unsealing the records of this Court.

1. This Court ruled in this matter on January 8, 2010, but issued its opinion
under seal given that the subject of this appeal was whether certain information
disclosed in the district court proceedings should have been treated as protected
information under the protective order entered in this matter by the district court.
See Slip Op. at 19. The government had sought to protect the decision of the

Guantanamo Review Task Force Review Panel to designate petitioner Djamel
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Ameziane for transfer. In support of its request, the government submitted a
--declaration of Ambassador Daniel Fried, the State Department’s Special Envoy for
the Closure of the Guantanamo Bay Detention Facility. See Ct. Ap. App. 44
(Fried Decl.). Ambassador Fried stated that “indiscriminate public disclosure of
the decisions resulting from reviews by Guantanamo Review Task Force will
impair the U.S. Government’s ability effectively to repatriate and resettle
Guantanamo detainees” under Executive Order 13,492. Id. That policy was
critical given the need to utilize “every tool of statecraft at [the government’s]
disposal, including the ability to develop and implement a comprehensive strategy
under which potential destination countries are asked to focus on those detainees
whom the U.S. government considers to be the best fit for those countries.” Id. at
- 46. Ambassador Fried explained that if “petitioners’ counsel or other
organizations acting on behalf of dozens of detainees approach the same small
group of governments [with the Task Force decisions approving individual
detainees for transfer]. . . it could confuse, undermine, or jeopardize our
diplomatic efforts with those countries‘and could put at risk our ability to move as

many people to safe and responsible locations as might otherwise be the case.” Id.
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2. This Court issued its opinion, under seal, on January 8, 2010. Inits
decision; the Court held-that the district court should have granted the- -~ - -
govemmenf’s motion to designate certain information as protected. Slip Op. at 19.
This Court explained that the “Fried Declaration logically explained why failing to
protect Task Force transfer decisions was likely to harm the government’s foreign
relations and national security interests” by making it more difficult to “determine
where to send those who are cleared for transfer” and negotiate resettlement when
“‘there is a compelling reason not to return them to their home couﬁtries.”’ Slip
Op. at 13 (quoting Fried Decl. § 5). This Court further explained that Ambassador
Fried had adgquately explained that a “coherent diplomatic strategy” would be
damaged by “permitting persons not authorized to speak on behalf of the
government to ‘convey[] official U.S. Government information . . . regarding the |
transfer status of a particular petitioner.”” Slip Op. at 14 (quoting Fried Decl. § 6).

3. The efforts of the United States to resettle Guantanamo detainees have
largely been successful - they have resulted in 40 detainees being resettled in third
countries because of treatment or other concerns in their countries of origin since
2009. In addition, 28 detainees have been repatriated to their countries of origin

since 2009. Consequently, the diplomatic and national security harms identified in
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the Fried Declaration are no longer as acute. In the government's view, there is no
longer a need to withhold from the public the status of detainees who have been -
approved for transfer. See Slip Op. at 15 (court should “defer to the government's
assessment of the harm to foreign relations and national security that would result

from officially disclosing [the] Task Force transfer decision”).
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Because the underlying information is now being publicly released, there is
—-no-longer-a basis for sealing‘this Court’s records-or opinion-in the case.- See -
Washington Legal Foundation v. U.S. Sentencing Comm’n, 89 F.3d 897, 902-03,
905 (D.C. Cir. 1996) (recognizing general common law right of access to court
records that is “subject to the balance of public and governmehtal interests”).
Accordingly, the government respectfully requests that this information be
unsealed.

Respectfully submitted,
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Attorneys, Appellate Staff
‘Civil Division, Room, 7242

Department of Justice

950 Pennsylvania Ave., N.W.
Washington, D.C. 20530
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-.CERTIFICATE OFSERVICE -
I hereby certify that on this 21st day of September 2012, I caused copies of
the foregoing motion to be filed by the Court by hand delivery, and to be served

upon the following counsel by overnight mail and electronic mail:

J. Wells Dixon

Pardiss Kebriaei

Center for Constitutional Rights
666 Broadway, 7th Floor

New York, NY 10012 /

August E. Flentje




